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The Cabinet decision followed an eight-week period during August and
September 2021, where councils and iwi/Maori were asked to provide initial
feedback on proposals to transform the three waters service delivery system,
which Cabinet had earlier agreed to in June/July 2021. A copy of the
summary of local government feedback is attached as Appendix 3 to the
report and a Frequently Asked Questions summary is attached as Appendix
4.

Cabinet noted in its decision that it considers there continues to be a
compelling and robust case for change and that the evidence base had been
thoroughly tested and independently reviewed.

It also noted in its decision that the need to consider the collective interest of
all New Zealanders outweighed the desire to accommodate the interests of
individual councils and communities and that delaying decisions risked a
loss in reform momentum, which was initiated over four years ago.

In listening to concerns from Mana Whenua and local government, the
Government will establish a joint working group to consider issues relating
to representation, governance and accountability. A draft Terms of
Reference has been prepared following input from the local government
sector.

The working group will be asked to recommend to the Minister of Local
Government an alternative governance design that seeks to address the
concerns expressed by a number of local authorities, while remaining
consistent with the Government’s reform objectives and bottom lines and is
practical to implement and likely to achieve greater buy-in from the local
government sector.

Two other technical working groups will be established by the Department
of Internal Affairs (DIA) to consider key issues during the transition period.
One such group will ensure there is an effective interface between the new
three waters service delivery system and the reformed resource management
system. The other is to consider a clear pathway and support for the
transition of rural and community water schemes.

The Government’s overall timeline for three waters reform has not changed
with the four new entities expected to become operational from 1 July 2024.
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Three waters reforms timeline
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Discussion

11. Feedback from local government generally acknowledges the need for
change in order to address long-standing issues. This decision by Cabinet
provides certainty to the reform process, enabling this Council and others to
plan accordingly. Local and central government will need to work closely
together on the details of the reform proposals to ensure they are workable
and they can deliver on the needs of our different communities.

12. Issues that have garnered most concern from local government, principally
around governance, representation and accountability at a local level will be
given further consideration through the Government’s commitment to the
establishment of the joint working group. Hutt City Council will have
opportunity to feed its concerns into that process, though it is not yet clear as
to the format/channel for this.

13. Three waters reform is part of broad changes for local government that will
require careful consideration by Government in aligning reform processes to
enable effective local governance and representation. Local government will
need to be actively involved through the mechanisms provided such as the
technical working groups to better ensure the effectiveness of reform
outcomes.

Climate Change Impact and Considerations

14. Climate change impacts are not relevant to consideration of this matter,
which addresses an administrative requirement.

Consultation

15. Itis expected that there will be no requirement for councils to complete their
own individual consultation as there is no longer an ability for councils to
decide whether to opt in or not.

16. Itis unclear at this stage as to how and when the Government intends to

engage with iwi and the public generally on the reforms and its expectations
as to individual councils” involvement in such engagement. On the basis that
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Council wants to ensure Lower Hutt residents are fully informed of the
details of the reform, officers will consider and report on opportunities for
local engagement once the Government’s plans are known.

There will be opportunity early next year through the formal legislative
process (select committee) for residents and Council to provide feedback to
Government on the Water Services Entities Bill, being the main vehicle for
reform.

Legal Considerations

18.

Cabinet is looking to introduce a Water Services Entities Bill to Parliament
later this year in order to effect the reform changes. It is expected that the
Bill will go through the select committee process in early 2022.

Financial Considerations

19.

20.

PwC was engaged to undertake an analysis of the potential financial impacts
of the Three Waters Reform, which has previously been reported to Council.
A copy of that report is attached as Appendix 5.

Delivering cost savings to households is a key objective of the reform. The
Government’s commissioned analysis, based on information supplied by
Council, shows the comparison for Hutt City Council in FY51 of the average
household costs with reform at $1,260 versus without reform $2,380.
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Appendix 1: Three Waters Reforms -Update report by Dougal List

Three Waters Reforms

Reforms update for Wellington councils

From Dougal List, Three Waters Reforms Project Director
Wellington Region

To All Wellington

councils

Purpose To provide an

Reform programme including:

update on Government decisions on the Three Waters

: Decisions, process and timeframes
: Opportunities for influence and outstanding issues

o PartA
e PartB
Date 5 November 2

021

Version Version 1.0

Purpose of this update

This memorandum provides Wellington councils with an update on the Government’s Three Waters
reforms programme following announcements on 27 October by Hon Nanaia Mahuta, Minister for
Local Government and Hon Dr David Clark, Minister for Commerce and Consumer Affairs.

The memo covers the matters below,
expected on the reforms during Nove

current as at time of writing. Significant further information is
mber and December.

Part A — Decisions, process and timeframes

e What decisions has the Government made
e What are the reasons for why the Government mandated the reforms
e What is the timeline and process for the reforms

e What are the implications for
e  Pricing and economic regulati

engagement and public input
on

Part B Opportunities for influence and outstanding issues

e What are the key opportunities for input and influence of the reforms

e Areas that remain unclear
e Further information and links

Three Waters Reforms update for Wellington

DEM15-4-2 - 21 /1785 - Three Waters Reform

councils, November 2021 1

Page 206



Attachment 1

Appendix 1: Three Waters Reforms -Update report by Dougal List

Part A: Decisions, process and timeframes

What decisions has the Government made

Water reforms to proceed

On 27 October 2021 the Hon Nanaia Mahuta, Minister for Local Government confirmed that Cabinet

had made decisions on 18 October 2021 to proceed with the establishment of four publicly owned
water service entities (WSE) on a legislated ‘all-in” basis.

The decision to mandate reforms through legislation follows on from a series of previous decisions
that the Government has made on the Three Waters reforms programme. The decisions on 18

October were made following the eight-week period in August and September 2021 where councils

and iwi/Maori were asked to provide feedback on the proposed reforms.

Key aspects of the Cabinet decisions on 18 October include:

Decisions made

Comment

Mandated change

The Government has decided that the reforms will be mandated through
legislation. This means that there would no longer an option for councils
to choose to ‘opt-out’ of the reforms process (see below for detail).

Reforms remain
largely unchanged

The Cabinet paper reconfirmed reforms package largely unchanged as a

result of the eight-week feedback process. Cabinet decisions confirm key

aspects previously announced, including:

e Confirmation of the case for change

e Confirmation of four publicly owned WSE. Key aspects of design
include protections against privatisation; competency-based boards,
partnership with mana whenua, balance sheet separation from
councils, economic regulation to protect consumers

e Water assets and debt will be transferred from councils to the WSE

e Boundaries of WSE to remain unchanged with all Wellington councils
in WSE C which stretches from Tairawhiti / Gisborne down through
Hawkes Bay, Wairarapa and lower Manawatd to the top of the South
Island and the Chatham Islands. This WSE covers 21 local authorities
and Greater Wellington Regional Council

e The WSE will take over responsibilities for service delivery and
infrastructure from 1 July 2024

e S$2 billion ‘better off’ / $0.5 billion ‘no worse off’ funding package for
local government

e Two rounds of legislation to enable the reforms. The first ‘Water
Services Entities Bill’ to be introduced to Parliament by December
2021 with Select Committee process in early 2022. The second
‘Water Service Entities (Implementation) Bill to be introduced to
Parliament from mid-2022

Working Groups

In response to issues raised through the feedback, working groups will be
established with local government, experts and iwi/Maori on details of
the reforms (see below for more detail):

o Representation, governance and accountability

o RMA interface

Three Waters Reforms update for Wellington councils, November 2021
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o Rural / community water

Public consultation The Cabinet paper signals an intent to work with local government on
public participation and consultation on the reforms. The Select
Committee process in early 2022 will provide “...further opportunity for
engagement and public participation...” (see below for further detail).

Responding to e The Cabinet paper contains a summary of feedback received through
feedback from the the eight-week engagement period [DIA, LGNZ and Taituara have also
eight-week process jointly compiled a summary of feedback received — see links below].

e Some details of the reforms have changed as a result of feedback and
the Government has signalled the intend to respond to other issues
moving forward through the working groups noted above.

e Key areas of response include the following [some of these were
signalled prior to the Cabinet paper]

o Acknowledgement of the need to refine details of the reforms
an establishment of the working groups to advise on these
including governance, rural water, RMA interface

o Acknowledgement of the need for better alignment between
water reforms and RMA reforms

o Clarification of exemptions under the Water Services Act in
relation to chlorine free drinking water

o Extension of the transition time for small unregistered
drinking water suppliers to comply with acceptable solutions.
This has been extended from five to seven years through an
amendment to the Water Services Bill

Other matters in the | The Cabinet paper also contained updates on other key aspects of the

Cabinet paper — Three Waters reform programme, in particular pricing and transition to
pricing and economic | economic regulation.
regulation

Consultation on economic regulation

On 27 October 2021, the Hon Dr David Clark, Minister for Commerce and Consumer Affairs also
announced Cabinet had made decisions on 6 October 2021 to release a discussion paper titled
‘Economic regulation and consumer protection for three waters services in New Zealand’.

See below for more detail.

What are the reasons for why the Government mandated reforms

The most significant new policy aspect of the Cabinet decisions is to confirm a legislated ‘all-in’ or
mandated approach to the reforms. This was the focus of the 18 October Cabinet paper with
substantive discussion on the matter. The decision follows on from a fourth Cabinet paper in July
which has not yet been released which focused on transition matters.

Three Waters Reforms update for Wellington councils, November 2021 3
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The decision to legislate the reforms is based on Cabinet reconfirming the case for change and that
other options for reform were not considered effective. Key commentary on the decision to
mandate the reforms from the Cabinet paper includes?:

‘noted that this decision is being sought following consideration and testing of a number of
alternative models and mechanisms for delivering reform, including suggestions made by councils
and options such as government subsidies and / or guarantees, and relying on regulation to drive
voluntary improvements in service deliver.’

‘noted...none of the alternative proposals presented and considered would deliver the comprehensive
range of benefits and outcomes sought for all New Zealanders; or do so without significant financial
implications for the Crown and taxpayers;

Alternative approaches would not work universally, be more costly for households, be more difficult
to regulate effectively, would reduce the potential for efficiencies, would not build the necessary
expertise and workforce capability, and/or would perpetuate differences in access to services, cost,
and service quality;

Noted that the need to consider the collective interest of all New Zealanders outweigh a desire to
accommodate the interests of individual councils and communities through a voluntary process, and
there is a conflict between the national interest and decision making based on an opt-out approach;

Noted that taking further time to make decisions risks losing momentum for reform, and is not
justified given the unsustainability of the status quo, the lack of viable alternatives, and the lengthy
period of policy development ad engagement undertaken since the Three Waters Review was
initiated in mid-2017."

What is the timeline and process for the reforms

The Government announcement included a timeline for the reforms process (see diagram below).
Key aspects of this timeline include:

e late 2021
o Establishment of the working groups
o Introduction of Water Services Entities Bill
o Consultation on economic regulation
o National Transition Unit — appointment of Board Chair and members
e From 2022:
o Select Committee process for the Water Services Entities Bill, early 2022

o Transition process underway from early 2022
o Report back on economic regulation, April 2022
o Consideration of pricing and economic regulation, mid-2022
o Water Service Entities (Implementation) Bill to be introduced to Parliament from
mid-2022
e The WSE will take over responsibilities for service delivery and infrastructure from 1 July
2024

1 Refer: Recs 9-12 CAB-21-MIN-0419, 18 October 2021

Three Waters Reforms update for Wellington councils, November 2021 4
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Diagram 1: Three Waters reforms timeline, source: DIA October 2021

Three waters reforms timeline
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What are the implications for engagement and public input?

The Cabinet paper acknowledges the need for a comprehensive communications plan on the
reforms and transition (draft is attached to the Cabinet paper as Appendix E).

It also signals an intent to work with local government on public participation into the reforms and
that this will be a national process. However, there is little detail on how this will occur?. Mandating
the reforms effectively means the primary opportunities for public / council input will via the
legislative process. The key channel for input is via public submissions through the Select Committee
process.

This raises the question of what consultation or engagement process (if any), councils choose to
undertake with Iwi partners, local communities and other stakeholders to inform positions taken
through the Select Committee process or other stages of legislation.

Given there is significant misunderstanding of aspects of the reforms and the complexity of changes
proposed, any council-led engagement process would need to be carefully considered once the
Government has made the national process for public consultation clearer.

Pricing and economic regulation

As noted above, the Government (MBIE) has released a discussion paper on ‘Economic regulation
and consumer protection for three waters services in New Zealand’. This paper seeks public
feedback on the Government’s preliminary positions on the key policy decisions for the economic
regulation and consumer protection regulatory regimes in the three waters sector. It provides a

2 Refer: Paras 139-141 CAB-21-MIN-0419, 18 October 2021

Three Waters Reforms update for Wellington councils, November 2021 5
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range of options on these issues without ruling out any options. Feedback is sought by 20 December
2021 and the outcomes of the consultation process will be reported back for April 2022.

Economic regulation is a key part of the water reforms to promote the interests of consumers,
provide system wide performance information, drive efficiencies in pricing, investment,
procurement and asset management. Feedback on the reforms from councils also highlighted the
importance of an economic regulator to support dispute resolutions.

The discussion document proposes a staged introduction of economic regulation from 2022 to 2027.
Key aspects of the model include:

e Introduce information disclosure regulation so consumers are able to assess how the
performance of their Water Service Entity compares to others

e Introduce economic regulation to control price and quality of services in the long term
interest of consumers

e Require economic regulator to set a strong efficiency challenge to ensure that water services
are as affordable as possible, and incentivise high quality consumer engagement

e Enable a consumer protection regulator to set minimum service level and provide
protections for vulnerable consumers

e Establish a dedicated three waters consumer dispute resolution scheme

This consultation document is currently being reviewed in order to support submissions from
councils in relation to potential regulatory models by 20 December 2021. See links below for more
details.

Part B Opportunities for influence and outstanding issues

What are the key opportunities for input and influence of the reforms

While the Government has made decisions to proceed with the reforms on a mandated basis, there
remain significant design and establishment issues to work through. There are several channels for
councils and other stakeholders to influence the final form of the reforms as outlined below.

e Working groups

e Legislative process including Select Committee
e Consultation on economic regulation

e Transition process

Working Group on representation, governance and accountability

As noted above, the Minister is setting up a working group to specifically work through
representation, governance and accountability in response to sector concerns about the current
governance proposals.

Three Waters Reforms update for Wellington councils, November 2021 6
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The Cabinet paper noted that the purpose of the group is to consider issues relating to
representation, governance and accountability of the WSE and to recommend to the Minister of
Local Government an alternative design that:

e Addresses the concerns expressed about the current model by local authorities

e Remains consistent with the government’s reform objectives; and

e |s practical to implement and likely to achieve greater buy-in from the local government
sector.

An email update from DIA on 5 November stated:

“The purpose of the Working Group is to take a fresh look at the proposals, with a view to developing
recommendations on a strengthened set of representation, governance and accountability
arrangements for the entities, within the bottom lines of good governance, Treaty partnership,
safeguarding public ownership, and achieving operational and financial autonomy for the entities.

Membership of the Group will comprise an independent Chair, local government elected members
and iwi/Maori representatives. The Department expects further details, including the Terms of
Reference and membership of the Group, to be announced shortly>.”

The bottom lines that the working group need to be consistent with include:

e Good governance

e Partnership with mana whenua
e Public ownership

e Balance sheet separation

This working group (including membership, input and advice to Government) is a key opportunity to
shape these issues and work through matters such as:

e what local authority ownership means and how it is reflected in the governance framework

e details of any oversight bodies for the entities

e the process for setting entities direction and performance expectations

e the extent to which each entity could have bespoke governance and accountability
mechanisms

e appointment of directors

Other working groups — RMA reforms and rural / community water

DIA officials also plan to establish technical working groups on other key issues raised in relation to
the reforms, including:

Effective interface between the three waters reforms and RMA reforms

The Cabinet paper acknowledges that there are areas of concern relating to the interface of water
and RMA reforms. The Cabinet paper confirms the intent to proceed with water reforms legislation
separately from RMA reforms but also directs DIA and Ministry for the Environment to consider the
effective interface between the regimes. In support of this DIA are tasked with establishment of a
technical working group (similar to the stormwater working group) to ‘ensure legislative and policy

3 Email from DIA titled ‘Technical working groups update - 5 November 2021’

Three Waters Reforms update for Wellington councils, November 2021 7
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settings will support the range of interactions between water services entities and local authorities
that area needed to enable housing and urban development.*’

An email update from DIA on 5 November stated:

“..Government is establishing a technical advisory group to provide advice on the interface with the
resource management system and local government planning to ensure the water service entities,
councils and other infrastructure providers can work effectively together. This advisory group is
expected to have a technical focus and include local authority elected members and officers and iwi
representatives with experience in land use and infrastructure planning. This group will be supported
by officials from the Department of Internal Affairs and the Ministry for the Environment.”

Rural and community water schemes

The Cabinet paper also acknowledges that there are a range of complex issues relating to rural and
community water schemes. These provide a mixture of drinking and stock water and have mixed
ownership models. These schemes based around small communities, marae, schools and farm
based models.

While water reforms focus on council-owned systems, there are implications for these rural /
community schemes including ability to comply with drinking water regulations and relationship
with the proposed WSE. A third working group will be established to support a clear pathway for
transition of these schemes. This includes “...what the future functions, duties and obligations of the
new water entities should be in respect of rural / community schemes.”

An email update from DIA on 5 November stated:

“The Department of Internal Affairs and Taumata Arowai have set up a project team to build on
existing work focused on ensuring that there is a clear pathway and support for the transition of
small, rural suppliers into regulatory system. The intention is that this project team will support a
Rural Supplies Technical Advisory Group, that will be convened to provide insights and practical and
pragmatic advice into the key challenges, and issues for rural and non-councils suppliers, including
informing the approach to regulation, considering which rural schemes transfer to water service
entities, potential governance and management structures and arrangements, and the future roles
and functions of water service entities to support rural communities served by these non-council
owned and community suppliers.

The Department and Taumata Arowai are currently working together to identify potential
membership of the rural technical advisory group, which is likely to include elected members and
officials from rural councils, iwi, Federated Farmers and other rural representative groups. We expect
to be able to confirm the scope and Terms of Reference of the group shortly, with the Steering
Committee. The intention is for the first meeting of this group to be held before the end of the year.”

Legislative process and Select Committee

The reforms process will be mandated through two rounds of legislation to enable the reforms. The
first “Water Services Entities Bill’ to be introduced to Parliament by December 2021 with Select

4 Refer: Paras 115-126 CAB-21-MIN-0419, 18 October 2021
s Refer: Paras 127-138 CAB-21-MIN-0419, 18 October 2021

Three Waters Reforms update for Wellington councils, November 2021 8
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Committee process in early 2022. The second ‘Water Service Entities (Implementation) Bill to be
introduced to Parliament from mid-2022.

The process for a bill passing into legislation allows for several opportunities for public input and
influence (see links below on process). This will be the key process to ensure that the details of the
legislative framework for change will enable the right outcomes. This process and opportunities
include:

e Introduction and first reading of the bill
e Select Committee process, including public submission process
e Second and third readings of the bill

Given the intent of the Government to introduce the first bill in 2021, the key period of input and
influence for the public is likely to be through the Select Committee process in early 2022.

Consultation on economic regulation

As noted above, economic regulation is a key part of the proposed water reforms. Review of the
proposed model, submissions on the current consultation process as well as ongoing engagement
with MBIE on the details of the proposed model will be an important opportunity to influence detail
of the reforms and ensure consumer protections.

Transition process

The process of transitional establishment of the WSE is critical to success of the reforms model and
must be carefully planned by DIA working closely with local government. This process needs to
establish the new organisations and by 1 July 2024 transfer debt, assets, people, relationships,
processes and accountability. This is a very significant change process which will have a major
bearing on all councils and water services.

During transition, local government and the water sector will need to plan for and engage with
transition and reforms. This will require substantive information and due diligence processes for
debt, asset identification and transfer and HR change processes. At the same time the water sector
will also need to meet concurrent challenges of:

e Delivery of planned water investment - councils have significantly increased investment
relative to previous years. This brings major challenges of sector capacity and capability

e Responding to increased compliance and regulation which again raise challenges of ensuring
there is the knowledge, processes and investment to meet these requirements

e Wider local government challenges and change including skills shortages, responding to
climate change, RMA reforms, future of local government review and other financial
pressures.

It is anticipated that more detail on the establishment of the Transition Unit and work programme
will be released later this year. There are multiple areas where it will be important to influence this
process and ensure it is co-designed with local government.

Three Waters Reforms update for Wellington councils, November 2021 9
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Areas that remain unclear

As noted above, significantly more information on the reforms is anticipated over the next few
months. There are several key questions that remain unclear at this point:

Governance and representation working group

e What are the channels of opportunities to feed thinking and advice into this group to help it
succeed?

e How will advice from the group will be used to inform decisions and legislation?

e How will the process and advice of the group be sufficiently transparent to ensure buy-in?

Engagement and public consultation

e How will public engagement / consultation be managed nationally / by Government? What
is the role of councils?

e How will further Iwi engagement / consultation be managed nationally / by Government.
What is the role of councils?

Transition

e Significant more information is required on the proposed timeline, programme and process
for transition. This includes debt identification, asset identification and transfer and HR
processes . This has significant bearing on resources for councils at what will be a busy time.

e  When / how will the Chair and Board be established, how does local government have input
to these appointments?

e Whatrole, if any do DIA intend to play in facilitating a coordinated approach across councils
in each entity area? This is both for consultation but also for transition issues.

e Has DIA developed any updated change messages and process we can use for staff?

Other information and comments

e  When will Cabinet paper 4 be released?

e Further detail is required at a Minister and official level of how alignment with RMA reforms
and review of local government will be managed. This seems beyond the scope of an
external working group

e How will align feedback on the economic regulator be aligned with the drafting of the water
services entities bill?

Further information available

Links to more information:

Information Links

Economic regulator https://www.mbie.govt.nz/have-your-say/economic-regulation-and-

consultation consumer-protection-for-three-waters/

Legislative process https://www.parliament.nz/en/visit-and-learn/how-parliament-
works/fact-sheets/parliament-brief-the-legislative-process/

Three Waters Reforms update for Wellington councils, November 2021 10
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UNCLASSIFIED

Hon Nanaia Mahuta, Minister of Local Government

Proactive release of Cabinet material related to progressing the
three waters service delivery reforms, 18 October 2021

The following documents have been proactively released:
18 October 2021, CAB-21-MIN-0419 Minute: Three Waters Reforms: Further Decisions; and
18 October 2021, Cabinet Paper: Further decisions on the three waters reforms (Paper 5).

Some parts of this information would not be appropriate to release and, if requested, would be withheld
under the Official Information Act 1982 (the Act). Where this is the case, the relevant sections of the Act
that would apply have been identified. Where information has been withheld, no public interest has been
identified that would outweigh the reasons for withholding it.

Key to Redaction Codes:

e 9(2)(f)(iv) — to maintain the constitutional conventions for the time being which protect the
confidentiality of advice tendered by Ministers of the Crown and officials.

© Crown Copyright, Creative Commons Attribution 4.0 International (CC BY 4.0)

UNCLASSIFIED
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